MEMORANDUM

To: Mayor and Members of the City Council

From: Montre’ Freeman, City Manager
Sean Clark, Parks and Recreation Director

Date: February 9, 2024

Re: Consideration — River City Skippers Facility Use Lease Agreement

BACKGROUND:

The River City Skippers participated in their inaugural season in the Old North
State Baseball League during the summer of 2023. Holmes Baseball Field,
located on Parks and Recreation’s Knobbs Creek property in Elizabeth City
served as the host site for practices and home games. This league highlights
the talents of college baseball players during the summer.

The City of Elizabeth City and the Skippers agreed upon an initial five-year
agreement for usage of Holmes Baseball Field, which began in 2023. The first
year was deemed a success for the team and a welcomed addition to the area.
During the 2023 season, the team generated enough attention to draw
sponsors, new fans and support from the community

ANALYSIS:

The positive momentum created by the Skippers has attracted funding to build
a new grandstand on Holmes Field. With the estimated six-figure invest to the |
ballpark the Skippers (who are now under new ownership) would like to

update the lease and extend it to 15 years. The extended lease allows time to

create a return on the investments in the baseball complex. The particulars

and details of the updated agreement have been compiled and are included for

Council review.

STAFF RECOMMENDATION:

By motion, authorize City staff to enter into a Facility Use Lease Agreement with
the River City Skippers upon review and approval by the City Attorney.




FACILITY USE AND LEASE AGREEMENT

This Facility Use and Lease Agreement (“Agreement”) is made and entered into as
of the date of the last signature below (“Effective Date”) by and between the City of
Elizabeth City (“Elizabeth City”) and Skippers Baseball LL.C (“Skippers Baseball”).
Skippers Baseball owns the River City Skippers (“Team”), which is a team that plays
in the Old North State League (“ONSL”). ONSL is the governing body that manages
the League in which the Team plays. Elizabeth City and Skippers Baseball may be
referenced collectively in this Agreement as the “Parties” or each individually as a
“Party.

WITNESSETH:

WHEREAS, Elizabeth City owns, operates, and controls that certain real property
known as Knobbs Creek Park at Elizabeth City as defined and described herein;

WHEREAS, ONSL operates the summer collegiate baseball program known as the
Old North State League in which Team plays; and

WHEREAS, Skippers Baseball desires to lease from Elizabeth City and Elizabeth
City desires to lease to Skippers Baseball those certain described portions of Knobbs
Creek Park pursuant to the terms and conditions as set forth herein.

NOW, THEREFORE, FOR AND IN CONSIDERATION of the mutual promises,
covenants, representations, warranties, and agreements contained herein and other
good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

1. Leased Property. The “Leased Property” shall mean that portion of the real
property owned by Elizabeth City commonly known as Knobbs Creek Park
located 200 E. Ward St., Elizabeth City, North Carolina 27909 and including but
not limited to the grounds and improvements therein including dugouts,
outbuildings, maintenance shed(s), bleachers, and reasonable parking. The
Leased Property specifically does not include the concession stand and the first 3
feet in front of the concession stand. The Leased Property may be more
particularly described in Attachment 1.

2. Elizabeth City’s Lease to Skippers Baseball of Leased Property. Subject
to the terms and conditions of this Agreement, Elizabeth City does hereby lease
unto Skippers Baseball and Skippers Baseball does hereby lease from Elizabeth
City the Leased Property.




. Term. The term of the Agreement shall be for a period of 15 years from the
herein defined Effective Date (the “Term”).

. Investment for Use. With the execution of this Agreement, Skippers Baseball
shall invest up to Two Hundred Thousand Dollars ($200,000) into the construction
of a grandstand at the Leased Property, the plans for which shall be approved by
Elizabeth City prior to construction and shall be in compliance with all applicable
building codes (“Plans”). The Plans are projected to be completed before the 2024
Elizabeth City baseball season begins.

. Additional Expenses. Skippers Baseball shall be responsible for any and all
reasonable expenses incurred by Elizabeth City in support of or as a result of the
Skippers Baseball’s lease and use of the Leased Property (“Additional Expenses”)
provided Skippers Baseball has been notified in writing in advance of an estimate
of the Additional Expenses and agrees to pay for such Additional Expenses. Such
Additional Expenses may include, but are not limited to, cleaning costs, security
costs, parking fees, and setup and takedown costs, unless otherwise indicated
herein. Skippers Baseball shall remit payment for all Additional Expenses
within 30 days of receipt of an invoice from Elizabeth City. One of the known
Additional Expenses shall be $2,000 per month payable by Skippers Baseball to
Elizabeth City for daily mowing, edging, dragging, and lining of the Leased
Property (“Field Maintenance Expense”). Game day and subleased activities will
not be provided field maintenance support from Elizabeth City. The Field
Maintenance Expense shall increase annually by 3% simple interest during the
Term.

. Permitted Use of the Leased Property—The Activity. This Agreement
permits Skippers Baseball the exclusive right to use and sublet the use of the
Leased Property for any and all activities (each an “Activity”) during the Term.
Skippers Baseball shall be responsible, at its sole expense, for all costs associated
with conducting each Activity at and upon the Leased Property. Skippers
Baseball shall work with Elizabeth City on use of the Leased Property by
Elizabeth City should Elizabeth City wish to hold an Activity on the Leased
Property.

7. Consumption of Alcohol on the Leased Property. It is the responsibility of

Skippers Baseball to obtain proper permits to allow for legal sales, service, and/or
consumption of alcoholic beverages on the Leased Property by invitees and
licensees of Skippers Baseball and its subleases and their invitees and licensees.
Elizabeth City consents to allow for sale, service, and/or consumption of alcoholic
beverages on the Leased Property and shall take all reasonable steps to provide



necessary documentation and support for Skippers Baseball’s application to the
Alcohol Beverage Control Commission in its efforts to obtain such permits.

8. Advertising, Skippers Baseball shall have the exclusive right to sell and display
advertising on the Leased Property (“Advertisements”) including, but not limited
to, the grandstand naming rights. '

9. Gate Revenue. Skippers Baseball shall have the exclusive right to all gate
receipts and other revenue generated as a result of any Activity unless otherwise
agreed to by the Parties.

10. Cameras. Skippers Baseball shall be permitted to install cameras, poles, and
related equipment (“Cameras”) at the Leased Property on behalf of ONSL, which
Cameras shall remain the property of ONSL and may be removed after the
conclusion of the Term. ONSL shall be the sole owner of the Cameras and no
ownership, license, use, or other rights are conferred upon any other party,
including Elizabeth City, through this Agreement. In the event Elizabeth City or
any other party desires to use the Cameras, a separate agreement must first be
entered into with ONSL.

11.Management. Skippers Baseball agrees to provide adequate personnel to
supervise the Activity taking place at and upon the Leased Property.

12.Termination. In addition to any other remedies that may be specified herein,
Skippers Baseball’s failure to comply with this Agreement is grounds for
termination of this Agreement by Elizabeth City if Skippers Baseball continues
not to comply with the Agreement after Elizabeth City provides written notice to
Skippers Baseball of the breach and a reasonable opportunity to cure.

13.Acceptance, Access, Right of Entry, Repairs, and Maintenance. Skippers
Baseball agrees to accept the Leased Property in its current condition and make
the aforementioned upgrades. Notwithstanding the foregoing, Elizabeth City,
including but not limited to its trustees, officials, officers, employees, agents,
representatives, and consultants, retains the right to enter and have full access
to all portions of the Leased Property at any time without notice to Skippers
Baseball for the purposes of inspection, to examine the condition thereof, to
ascertain compliance with this Agreement or applicable law, or to make any
repairs, additions, or alterations as may be necessary for the safety, preservation,
or Improvement of the Leased Property which Elizabeth City, in its socle
discretion, determines to make or for any other purpose which Elizabeth City
deems appropriate as it relates to the physical facility and equipment. Skippers
Baseball shall promptly notify Elizabeth City in writing of any need of repair or
maintenance to any portion of the Leased Property and shall allow reasonable




time for Elizabeth City to have access to the facility to provide the maintenance
and repairs as needed and as designated by Elizabeth City. Skippers Baseball
shall at its sole cost and expense, be responsible for keeping the Leased Property
in a good, clean, neat, attractive, pleasant, and sanitary condition during an
Activity.

14.Alterations and Improvements. Except as specifically set forth herein, no
alterations or improvements shall be made by Skippers Baseball to the Leased
Property without the prior written consent of Elizabeth City.

15.Utilities. Elizabeth City shall be responsible for providing and paying for all
electricity, lighting, heating, water, air conditioning, and sewer used by Skippers
Baseball in connection with the occupancy and use of the Leased Property in
accordance with this Agreement.

16.Compliance with Applicable Law. Skippers Baseball shall conduct the
Activity in an orderly manner in full compliance with all Elizabeth City policies,
regulations, rules, and practices and with all applicable federal, state, and local
laws and ordinances.

17.Separate Program Responsibilities. Elizabeth City agrees that it will provide
reasonable supervision of participants of Elizabeth City-sponsored events or
programs and for the protection of the facility. Likewise, Skippers Baseball
agrees that it will provide reasonable supervision of participants to ensure their
safety and well-being during the Activity.

18.Activity with Minor Participants. If any portion of the Activity involves the
participation of minors (those under the age of 18) on the playing field, Skippers
Baseball shall require a parent or guardian to sign a waiver prior to entering the
playing field. If any portion of the Activity involves the participation of minors
(those under the age of 18) outside of the playing field, Skippers Baseball shall
provide adult supervisors as herein stated and perform, at no cost to Elizabeth
City, a criminal background checks on all adult supervisors. Adult supervisors
shall remain at the Leased Property for the duration of the off-field Activity, and
the following minimum adult supervisor-to-minor participant ratio based upon
the majority of the participants’ ages shall be observed at all times other than on
field events during the game:

Participant Age Supervisors Participants
4-5 years 1 5
6-8 years 1 8
9-14 years 1 10
15-17 years 1 12




19.0bstructions. All portions of driveways, entrances, exits, sidewalks, entries,

doors, passages, vestibules, halls, corridors, stairways, passageways, and all
ways of access to public utilities, law enforcement or emergency responders, of
the Leased Property shall be kept unobstructed by Skippers Baseball and shall
not be used by Skippers Baseball for any purpose other than ingress to or egress
from the Leased Property.

20.Logos and Marks. Skippers Baseball shall not use the logos, marks, or names

of Elizabeth City for any purpose without the prior written approval of Elizabeth
City except to indicate the location of the Activity.

21.Indemnification. Each party accepts responsibility for any and all claims,

losses, liabilities, demands, damages, or any other financial demands that may
be alleged or realized due to the acts of nonfeasance, malfeasance, misfeasance,
or negligence committed by the Party or the Party’s agents or employees while in
the performance of their duties or assignments under this Agreement, to the
extent permitted or limited by law. Notwithstanding any other provision of this
Agreement, the liability of Elizabeth City, as an agency of the State of North
Carolina, for any injury or damage arising out of this Agreement or Elizabeth
City’s performance thereof is subject to the limitations of the North Carolina Tort
Claims Act, N.C.G.S. § 143-291 et. seq. Elizabeth City does not waive any rights
or defenses under the North Carolina Tort Claims Act or the rights and authority
of the Attorney General of the State of North Caroclina to represent Elizabeth
City.

22.Insurance. At all times during its use of the Leased Property, Skippers

Baseball, at its sole cost and expense, shall purchase and maintain all of the
following policies:

22.1. Commercial General Liability insurance, using form ISO CG 00 01 or
equivalent, covering the Activity contemplated by this Agreement, including
coverage for public liability, bodily injury, and property damage, with
combined single coverage limits of no less than Omne Million Dollars
($1,000,000.00) per occurrence, Two Million Dollars ($2,000,000.00)

aggregate.
22.2. Workers’ compensation insurance, as required by North Carolina law.

All insurance policies required to be purchased under this Agreement shall be
issued by insurance companies with an A.M. Best rating of “A” or better and shall
be issued by companies qualified to do business in the State of North Carolina.
Such insurance shall be issued in the name of Skippers Baseball with Elizabeth
City named as an additional insured using ISO Form CG 2026 or equivalent. The




certificate of insurance shall contain a valid provision or endorsement that the
policy may not be cancelled, terminated, changed, or modified without reasonable
prior written notice to Elizabeth City. Skippers Baseball shall provide Elizabeth
City each policy or certificate of insurance evidencing such policy issued on Accord
Form 25 or equivalent, at least 10 business days prior to the start of the
Activity.

23.Hold Harmless. Skipper’s Baseball hereby fully releases and discharges the
| City of Elizabeth City, its officers, agents and employees from any and all claims
| from injuries or property damage, including death, damages, and/or loss, which
may arise or which may be alleged to have arisen out of, or in connection with
said event. Applicant further agrees to indemnify, hold harmless, and defend the
City of Elizabeth City, its officers, agents and employees, from any and all claims
resulting from injuries or property damage, including death, damages, and/or
losses, including, but not limited to, the general public, which may arise or
which may be alleged to have arisen out of, or in connection with said event.

24.Damage or Destruction by Fire or Other Casualty. If the Leased Property
is destroyed by fire or other casualty or act of God, then this Agreement shall
terminate as of the time of such destruction without action on the part of either
Elizabeth City or Skippers Baseball. In the event that the Leased Property so
damaged by fire, other casualty, or act of God that more than 50% of the Leased
Property cannot reasonably be used by Skippers Baseball in the conduct of its
activities, or the building is so damaged by fire or other casualty or act of God
that it cannot, in Elizabeth City’s sole opinion, be economically repaired, then
either Party shall have the option to terminate this Agreement by the provision
of written notice to the other party.

25.Force Majeure. If the Leased Property is rendered unsuitable for the conduct
of the Activity or if the Activity itself must be cancelled by reason of fire,
earthquake, hurricane, flood, act of God, strikes, work stoppage, or other labor
disturbances, riots or civil commotions, war or other act of any foreign nation,
power of government, governmental agency or authority, or any other cause
which is beyond the control of Elizabeth City or Skippers Baseball, the Parties
are released from their obligations under this Agreement.

26.Assignment and Subletting. Although Skippers Baseball does not intend to
sell the Team, Skippers Baseball retains the right do so upon reasonable notice
to Elizabeth City. Skippers Baseball may sublet the Leased Property as it
determines in its sole discretion with a thirty-day notice to the Elizabeth City
Pasquotank County Parks and Recreation Department.

o




27.Surrender on Expiration or Termination. Upon the expiration of this
Agreement or termination of this Agreement for any reason, Skippers Baseball
shall yield, vacate, and deliver peaceably to Elizabeth City possession of the
Leased Property and any alterations, additions, and improvements made by
Skippers Baseball (not including the Cameras) promptly and as good condition,
order, and repair as it received the property except for reasonable wear and tear
and acts of God.

28.Liens, Skippers Baseball agrees that it will not permit the claim of any
contractor, subcontractor, mechanic, laborer, or materialmen to become and
remain a lien on the Leased Property or upon the right, title, or interest of
Skippers Baseball created by this Agreement after the indebtedness secured by
such lien shall become due unless the same is in the process of actually being
contested in good faith on the part of Skippers Baseball and in any event Skippers
Baseball will protect, indemnify, and save harmless Elizabeth City from and in
respect of any and all such claims.

29.Quiet Enjoyment. Elizabeth City agrees that Skippers Baseball may peacefully
and quietly have, hold, and enjoy the said Leased Property upon all the terms of
this Agreement.

30.Relationship of the Parties. Skippers Baseball and its representatives,
agents, contractors, and employees have no employment relationship, no joint
venture, nor partnership with Elizabeth City with respect to the subject matter
of this Agreement.

31.Entire Agreement. This Agreement, including all attachments hereto, contains
the entire agreement of the Parties and there are no representations,
inducements, or other provisions other than those expressed herein. All changes,
amendments, additions, or deletions to this Agreement shall be in writing and
executed by the authorized representatives of both Parties.

32.No Waiver. The waiver by a Party of any agreement, condition, or provision
contained in this Agreement will not be deemed a waiver of any subsequent
breach or any other agreement, condition, or provision contained in this
Agreement, nor will any custom or practice that may develop between the Parties
in the administration of the terms of this Agreement be construed to waive or
lessen the right of a Party to insist upon the other Party’s performance in strict
accordance with the terms of this Agreement.

33.Governing Law and Forum. This Agreement and the rights and obligations of
the Parties hereto shall be deemed made in Pasquotank County, North Carolina




and shall be interpreted, construed, and enforced in accordance with the laws of
the State of North Carolina, without regard for its conflict of law’s provisions,
which shall be the exclusive venue for any legal proceedings arising from or
incident to this Agreement. Such actions shall neither be commenced in nor
removed to federal court. This subsection shall not apply to subsequent actions
to enforce a judgment entered in actions heard pursuant to this subsection.

34.Severability. Should any provision of this Agreement be declared illegal, void,
or unenforceable under North Carolina law, or shall be considered severable, the
Agreement shall remain in force and be binding upon the Parties hereto as
though the said provision had never been included.

35.No Property Right. Except for the right to use the Leased Property provided
herein, under no circumstances shall this Agreement be construed as granting to
Skippers Baseball any right, title, or interest of any kind in the Leased Property
or any property of Elizabeth City.

36.Nondiscrimination., Each Party agrees to perform its duties under this
Agreement in a way that does not discriminate or imply discrimination against
any person or group based on age, race, color, national origin, religion, sex, sexual
orientation, gender identity, genetic information, political affiliation, or veteran
status.

37.Agreement Read. The Parties acknowledge that they have read, understand,
and intend to be bound by the terms and conditions of this Agreement.

38.Legal and Regulatory Duties. Skippers Baseball shall observe all applicable
local, state, and federal laws and regulations as they pertain to Skippers
Baseball’s use and occupation of the Leased Property.

39.Binding Effect. This instrument shall be binding upon and shall inure to the
benefit of the Parties and their heirs, successors, and permitted assigns.

40. Counterparts. This Agreement may be executed simultaneously in one or more
counterparts, each of which shall be deemed an original but all of which together
shall constitute one and the same instrument.

41.Signatures. As it is applicable to this Agreement, the Parties agree to and adopt
the terms and conditions of the Uniform Electronic Transactions Act (the “Act”),
as adopted in North Carolina General Statutes Chapter 66, including but not
limited to the provisions governing electronic signatures. As such, this
Agreement is “signed” if it includes a digital signature, symbol, and/or action that




is adopted or performed by either Party or Party’s Electronic Agent (as defined in
the Act) with the present intent to authenticate or manifest assent to the
Agreement.

[Signature page follows.]



IN WITNESS WHEREOF, the Parties have executed this contract as of the
date first written above.

City of Elizabeth City
A NC Municipal Corporation

By:
Montre’ D Freeman
City Manager

By:
Sean Clark
Director, Parks and Recreation

ATTEST:

April D. Onley
City Clerk

[SEAL]
Skippers Baseball, LLC

| By:

Alec Allred, President

Witness
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