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NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY
BOARD OF-DIRECTORS -
RESOLUTION BDR-10-23

A RESOLUTION AUTHORIZING
THE EXECUTION AND DELIVERY OF THE
AMENDED AND RESTATED FULL REQUIREMENTS POWER SALES
AGREEMENT AND RELATING TO OTHER MATTERS IN CONNECTION
WITH THE FOREGOING

: WHEREAS, by mation properly made and approved at its ineeting on. May 25, 2023, the
Board of Directors of North Carolina. Eastern Municipal Power Agency (“Power Agency”)
approved and authorized the execution of the Tenth Amended and Restated Full Requirements
Power Purchase Agreement (the “FRPPA”) between Power Agency and Duke Energy Progress,
LLC (“DEP”), contingent, however, upon a recommendation by the Rate Conimittee and approval
by the Board of Commiissioners of Power Agency; and

WHEREAS, by motion properly made and approved at its meeting on June 7, 2023, the
Rate Commitfee recommended that staff execute the FRPPA in the name and on behalf of the
Power Agency; and

WHEREAS by motion properly made and approved at its meeting on June 8, 2023, the

Board of Commlsmbners of Power Agéncy approved and authorized staff to execute the FRPPA
in the name and on behalf of the Power Agency; and

| WHEREAS, Power Agency and DEP executed the FRPPA as of June 27, 2023, with an
| effective date of January 1, 2023; and

WHEREAS, Power Agency and each of its Members has executed a Full Requirements

Power Sales Agreement, dated as of April 24, 2015 (the “FRPSA”), pursuant to which Power

| Agency sells and each Member purchases its Full Requirements Bulk Power Supply requirements
| (as thatterm is defined in the FRPSA); and

* WHEREAS, the FRPPA has amended the definition of certain of the defined torms sét
forth therein, many of which terms are also defined afid/or used iti the FRPSA; and

WHEREAS, as a result of the foregoing, it is necessary and desirable to amend certain
definitions in the FRPSA so that their meanings and use conform to the meanings and use set forth
in the FRPPA, as well as to make certain other necessary and desirable amendments theréto.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF
POWER AGENCY:

1. It is hereby found and determined that it is in the best interests of Power Agency to
ratify the approval and execution of the FRPPA between the Power Agency and DEP. The Board




therefore ratifies the approval and execution of the FRPPA by the Chief Executive Officer in the
name and on behalf of Power Agency and thereupon directs the Assistant Secretary to cause such
executed FRPPA to be delivered to Power Agency’s Members.

2. It is hereby found and determined that it is in the best interests of Power Agency to
enter into the Amended and Restated Full Requirements Power Sales Agreement (the “Amended
and Restated FRPSA™), substantially in the form presented to this meeting and designated as
“Draft, September 15, 2023” (the “Draft”). The Board therefore authorizes and directs the Chief
Executive Officer and an Assistant Secretary to execute for and on behalf of Power Agency the
Amended and Restated FRPSA substantially in the form and substance of the Draft, with such
additions, changes, deletions, or modifications thereto as, after consultation with counsel and upon
approval of the Chairman and Chief Executive Officer, may be necessary, advisable or convenient,
in the name and on behalf of Power Agency and thereupon to cause such executed Amended and
Restated FRPSA to be delivered to Power Agency’s Members with the recommendation of this
Board of Directors that it be approved and executed by the Members.

3 The execution of the Amended and Restated FRPSA by the Chief Executive Officer
and an Assistant Secretary shall constitute conclusive evidence of such consultation with counsel
and final approval by both the Chairman and Chief Executive Officer of any and all changes or
revisions therein from the Draft.

4. This Board hereby authorizes and directs its proper officers, counsel, employees
and agents to execute such other documents and take such action as upon the advice of counsel
shall be necessary, advisable or convenient to (i) obtain the unanimous consent of Power Agency’s
Members to, and approval of (a) the Amended and Restated FRPSA, and (b) such other documents
or agreements as may be necessary to effect or implement (a), and (ii) carry out the other
transactions contemplated by this Resolution.

5 In connection with the directive set forth in Section 4(1) of this Resolution, this
Board hereby directs the Chief Executive Officer to cause to be furnished to each member of Power
Agency a copy of each of the following: (i) this Resolution, (ii) the FRPPA, and (iii) execution
and work copies of the Amended and Restated FRPSA.

6. This Board hereby directs its Secretary to file with the minutes of this meeting each
of the documents referenced in paragraph 5 hereof as presented and available at this meeting.

7 This Resolution shall take effect upon its adoption.

ADOPTED this 22" day of September, 2023.
. £ /ﬁﬁ

%ﬁﬁhnan

ATTEST:

Constantine (Costi) Kutteh (Sep 25, 2022 10:48 EDT)

Secretary




AN ORDINANCE OF THE CITY COUNCIL OF THE CITY
OF ELIZABETH CITY, NORTH CAROLINA,
DETERMINING THAT IT IS IN THE BEST INTERESTS OF
THE CITY OF ELIZABETH CITY TO APPROVE AND
AUTHORIZE THE EXECUTION AND DELIVERY OF THE
AMENDED AND RESTATED FULL REQUIREMENTS
POWER SALES AGREEMENT BETWEEN THE CITY OF
ELIZABETH CITY AND NORTH CAROLINA EASTERN
MUNICIPAL POWER AGENCY
WHEREAS, the City of Elizabeth City (the “Municipality’’) and North Carolina Eastern
Municipal Power Agency (“Power Agency”) entered into a Full Requirements Power Sales
Agreement (the “FRPSA”), dated as of the twenty-fourth day of September, 2015, pursuant to
which Power Agency sells and each Member purchases its Full Requirements Bulk Power Supply
requirements (as that term is defined in the FRPSA); and
WHEREAS, the Board of Directors of Power Agency, by motion properly made and
approved at its meeting on May 25, 2023, approved and authorized the execution and delivery of
Tenth Amended and Restated Full Requirements Power Purchase Agreement (the “FRPPA”)
between the Power Agency and Duke Energy Progress, LLC (including successors and permitted
assigns, “DEP"), pursuant to which Power Agency has agreed to purchase from DEP and DEP has
agreed to sell to Power Agency Power Agency’s full requirements capacity and energy to serve
the load of the electric power customers of Power Agency’s members, the electric needs of which
the members have undertaken the obligation to meet, and contingent upon a recommendation by
the Rate Committee and approval by the Board of Commissioners of Power Agency; and
WHEREAS, by motions properly made and approved at meetings on June 7, 2023 and June

8, 2023, the Rate Committee and the Board of Commissioners, respectively, recommended that

staff execute and approve the FRPPA in the name and on behalf of the Power Agency; and




WHEREAS, on September 22, 2023, the Board of Directors of Power Agency adopted
Resolution BRR-10-23, which, among other things, (i) ratified the approval and execution of the
FRPPA by the Chief Executive Officer in the name and on behalf of Power Agency and
(ii) authorized Power Agency to execute and deliver to each Member an Amended and Restated
Full Requirements Power Sales Agreement (the “Amended and Restated FRPSA”) to give effect
to the transactions contemplated by the FRPPA; and

WHEREAS, Power Agency has caused to be furnished to the Municipality each of the
following: (i) the FRPPA, (ii) Resolution BDR-10-23, and (iii) an executed Amended and Restated
FRPSA, dated as of September 22, 2023; and

WHEREAS, the City Council of the Municipality (the “Governing Body”) has taken into
consideration the benefits which might be achieved by approving, executing and delivering the
Amended and Restated FRPSA.

NOW, THEREFORE, BE IT ORDAINED, by the City Council of the City of Elizabeth
City:

1. After due consideration to the contents of each of the preambles set forth
above and to each of the documents referred to in such preambles, the Governing Body
hereby finds and determines that it is in the best interests of the Municipality to enter into
the Amended and Restated FRPSA.

2. The Governing Body hereby authorizes and directs that the Amended and
Restated FRPSA be executed for and on behalf of the Municipality by the Mayor and Clerk,
sealed with the seal of the Municipality and delivered to the Power Agency in the form and

substance of the Amended and Restated FRPSA presented at this meeting.




3. The Governing Body hereby directs the Clerk to furnish or cause to be
furnished to Power Agency a certified copy of this ordinance together with the executed
Amended and Restated FRPSA.

4, The Governing Body hereby directs the Clerk to file with the minutes of
this meeting (i) the FRPPA, (ii) Resolution BDR-10-23, and (iii) the proposed Amended

and Restated FRPSA as presented and available at this meeting.

5. This Ordinance shall become effective upon its adoption.
ADOPTED this day of ,2023.
Mayor
ATTEST:
Clerk
(SEAL)



CLERK’S CERTIFICATE

1, April Onley, Clerk of the City of Elizabeth City, North Carolina, (the “Municipality”™),
DO HEREBY CERTIFY as follows:

1. To the date of this Certificate, the City Council of the Municipality (“the
Governing Body”) has adopted no ordinance, resolution or rule regulating the procedure to be
followed or observed by the Governing Body in the adoption of ordinances or resolutions which
is not included in the Municipality’s Charter, as amended to date.

2. As of the date of this Certificate and the date of introduction and adoption of the
Ordinance hereinafter described, the Governing Body of the Municipality consisted of 8
members and the Mayor, all of whom have been duly elected and qualified.

3. Edward Kirk Rivers was the duly elected and qualified Mayor of the Municipality
at the time of the introduction and adoption of the Ordinance hereinafter described and at the
time of the execution of the documents hereinafter described by the Municipality.

4. The undersigned Clerk has been duly appointed by the City Manager as Cletk of
the Municipality to hold office at the pleasure of the Governing Body, and the appointment as
Clerk predated the introduction and adoption of the Ordinance hereinafter described and remains
in full force and effect.

5. The seal, an impression of which appears below, is the corporate seal adopted by
the Municipality.

6. The undersigned, as Clerk, is charged with the duty of keeping custody of the
minutes and official records of the proceedings of the Governing Body.

7. At a regular meeting of the Governing Body conducted on the _ day of

, 2023, the ordinance entitled “AN ORDINANCE OF THE CITY

COUNCIL OF THE CITY OF ELIZABETH CITY, NORTH CAROLINA, DETERMINING




THAT IT IS IN THE BEST INTERESTS OF THE CITY OF ELIZABETH CITY TO
APPROVE AND AUTHORIZE THE EXECUTION AND DELIVERY OF THE AMENDED
AND RESTATED FULL REQUIREMENTS POWER SALES AGREEMENT BETWEEN THE
CITY OF ELIZABETH CITY AND NORTH CAROLINA EASTERN MUNICIPAL POWER
AGENCY,” a full, true and complete copy of which is attached hereto and made a part of this
Certificate (the “Ordinance’), was introduced and, after consideration by the Governing Body,
was duly adopted by the Governing Body by a voteof  ~ yeasand  nays. The
Ordinance was thereafter duly recorded in the ordinance book of the Municipality and the
municipal journal, if any. A copy of the minutes of said meeting is attached hereto.

8. The meeting referred to in this Certificate was a duly called and held regular
meeting of the Governing Body, open to the public, and a quorum of the Governing Body was
present and acting throughout; the copy of the minutes attached hereto has been compared by the
undersigned with the original thereof that is on file and of record in the office of the undersigned
and it is a full, true and complete copy of said original; the copy of the Ordinance attached hereto
has been compared by the undersigned with the original thereof that is on file in the ordinance
book (and municipal journal, if any) and it is a full, true and complete copy of said original. The
Ordinance has not been amended, modified, superseded or repealed and is in full force and effect
as of the date hereof.

9. The Amended and Restated Full Requirements Power Sales Agreement
Amendment (the “Amended and Restated FRPSA”) referred to in the Ordinance has been filed in
the Clerk’s office with the minutes of the proceedings at which the Ordinance was adopted.

10.  Each execution copy of the Amended and Restated FRPSA furnished to North

Carolina Eastern Municipal Power Agency by the undersigned has been duly executed by the




Mayor of the Municipality and attested by the undersigned as Clerk of the Municipality, all
pursuant to authority granted by the Ordinance.

11.  Since June 11, 2015, the Governing Body of the Municipality has not amended,
revised or altered the Charter of the Municipality pursuant to legislative action, Section §160A-
101 et seqg. of the North Carolina General Statutes, or in any other manner whatsoever, except as
such may have been amended, revised or altered by the document(s), if any, attached hereto; a
copy of such document(s) was compared by me with the original(s) thereof on file and of record
in the offices of the undersigned and it is a full, true and complete copy of said original(s); and
such document(s) has not been amended, modified, superseded or repealed (except as reflected
in the documents attached hereto) and is/are in full force and effect as of the date of this
Certificate.

IN WITNESS WHEREOF, I have hereunto set my hand and seal of the City of Elizabeth

City, this the day of , 2023,
Clerk
" (Impress Seal Here)
Attachments:
Ordinance
Minutes

Charter Amendments, if any
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[Municipal Attorney’s Letterhead]

North Carolina Eastern Municipal Power Agency
1427 Meadow Wood Blvd. '
Raleigh, NC 27604

Greetings:

In connection with the Amended and Restated Full Requirements Power Sales Agreement, by
and between the City of Elizabeth City (the “Municipality’’) and North Carolina Eastern
Municipal Power Agency (“Power Agency”), dated as of September 22, 2023, (the “Member
Agreement”), I have examined (1) the Constitution and laws of the State of North Carolina and
the Charter of the Municipality, (ii) the Member Agreement, (iii) an Ordinance entitled “AN
ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ELIZABETH CITY, NORTH
CAROLINA, DETERMINING THAT IT IS IN THE BEST INTERESTS OF THE CITY OF
ELIZABETH CITY TO APPROVE AND AUTHORIZE THE EXECUTION AND
DELIVERY OF THE AMENDED AND RESTATED FULL REQUIREMENTS POWER
SALES AGREEMENT BETWEEN THE CITY OF ELIZABETH CITY AND NORTH
CAROLINA EASTERN MUNICIPAL POWER AGENCY” (the “Ordinance™), approving the
terms and provisions of the Member Agreement and authorizing the execution and delivery
thereof, and the proceedings of CITY COUNCIL OF THE CITY OF ELIZABETH CITY
had and taken upon such adoption, (iv) such contracts, instruments and documents to which the
Municipality is a party and which might affect the validity or the operation of the Member
Agreement, and (v) such other instruments and documentation as I have deemed necessary in
order to render the opinions set forth herein.

It is my opinion that:

(a) The Municipality is a municipal corporation duly created and validly
existing under and pursuant to the Constitution and laws of the State of North Carolina;

(b) The Municipality has power and is authorized to enter into, execute and
deliver the Member Agreement and carry out and perform the obligations of the Municipality
thereunder;

(¢)  The Ordinance has been duly adopted by the governing body of the
Municipality, has not been amended, rescinded or repealed and is in full force and effect. The
meeting at which the Ordinance was adopted was duly called, duly held, and all applicable laws
respecting notice of such meeting were complied with fully;

(d)  The Member Agreement has been duly authorized, executed and delivered
by the Municipality and constitutes a valid and binding agreement of the Municipality, enforceable
in accordance with its terms;
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(e) The authorization, execution and delivery by the Municipality of the
Member Agreement and compliance with all terms and provisions thereof to be carried out and
performed by the Municipality thereunder do not conflict with and are not in violation of any law
of the State of North Carolina, including any of the provisions, terms and conditions of any
ordinance, resolution, rule, by-law or motion of the Municipality;

® The authorization, execution and delivery by the Municipality of the
Member Agreement and compliance with all terms and provisions thereof to be carried out and
performed by the Municipality thereunder will not be a breach of, or constitute a default under, the
terms and conditions of any indenture, loan agreement, mortgage, resolution, ordinance, contract,
or other instrument, agreement or document to which the Municipality is a party or may be bound;
and

(2) To my knowledge, information and belief there are no burdensome
restrictions or conditions of any unusual character in any indenture, loan agreement, mortgage,
resolution, ordinance or contract or other instrument, agreement of document to which the
Municipality is a party or may be bound which impairs its ability to discharge its obligations under
and carry out the terms of the Member Agreement.

In addition, to my knowledge, information and belief, there is not litigation pending
or threatened against the Municipality which, if decided unfavorably to the interests of the
Municipality, would materially adversely affect the validity of the Member Agreement or the
financial affairs or the Municipality’s electric system.

The opinion expressed in paragraph (d) above is subject to applicable bankruptcy,
insolvency, reorganization, moratorium, and other laws heretofore or hereafter affecting creditors’
rights and is subject to the principles of equity relating to or affecting the enforcement of
obligations, whether such enforceability is considered in equity or at law.

Very truly yours,

William Morgan, City Attorney




[Municipality’s Letterhead]

Sydney P. Davis, Esq.
Poyner Spruill, LLP

1151 Falls Road, Suite 1000
Rocky Mount, NC 27804

Re: North Carolina Eastern Municipal Power Agency
Dear Ms. Davis:
The contracts and certificate listed below are being transmitted to you as attorney for
North Carolina Eastern Municipal Power Agency by the undersigned Clerk of the City of
Elizabeth City.
1. Two (2) executed copies of Amended and Restated Full Requirements Power Sales
| Agreement (the “Amended and Restated FRPSA”); and

| 2. Clerk’s Certificate, with attached Ordinance, Minutes of the meeting at which the
| Ordinance was adopted and all other documents required thereby.

Yours very truly,

April Onley, City Clerk




September 28, 2023 Sydney P. Davis

Poyner Spruill”

Associate

D: 252.972.7113

F: 919.783.1075
SDavis@poynerspruill.com

VIA FEDEX and ELECTRONIC MAIL

Ms. April Onley

Clerk for City of Elizabeth City
306 East Colonial Avenue
Elizabeth City, NC 27909
aonley(@cityofec.com

RE:

City of Elizabeth City

Dear Ms. Onley:

In connection with the City of Elizabeth (the “Municipality”), and the proposed Tenth Amended
and Restated Full Requirements Power Purchase Agreement, between North Carolina Eastern
Municipal Power Agency (“Power Agency”) and Duke Energy Progress, LLC (including
successors and permitted assigns), dated as of June 27, 2023, (the “FRPPA™), and at the direction
of Power Agency’s Board of Directors, there are enclosed the following:

1.

2.
3.

e =4

Three (3) execution copies of the Amended and Restated Full Requirements Power Sales
Agreement (the “Amended and Restated FRPSA™);

One additional, unsigned copy of the above Amended and Restated FRPSA for your use;
A copy of the FRPPA;

A copy of Resolution BDR-10-23, adopted by Power Agency’s Board of Directors on
September 22, 2023, among other things, ratifying the approval, execution and delivery
of the FRPPA by the Chief Executive Officer in the name and on behalf of Power Agency
and approving and authorizing the execution and delivery of the Amended and Restated
FRPSA and recommending that it be approved and executed by the Municipality;
Ordinance to be adopted by the Municipality;

A Clerk’s Certificate to be completed and executed by the Municipality’s Clerk;
Attorney’s Opinion to be completed and executed by the Municipality’s Attorney;
Cover Letter returning Power Agency’s executed documents and the executed Clerk’s
Certificate; and

RALEIGH CHARLOTTE ROCKY MOUNT SOUTHERN PINES
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9.  Return Federal Express label for use by the Clerk in returning the Clerk’s Certificate and
the other documents described below.

For convenience, the Amended and Restated FRPSA is referred to herein as the “Member
Contract” and the documents listed in Items No. 3-7 are referred to herein as the “FRPPA
Documents”™.

INSTRUCTIONS

In connection with the FRPPA, the Member Contract and the FRPPA Documents, we hereby
request that you:

1. Coordinate with your Attorney regarding the adoption of the Ordinance and the
presentation of the Member Contract and FRPPA Documents to the Municipality in the
fashion described in the Clerk’s Certificate.

2. Ensure the Member Contract and FRPPA Documents are filed with the minutes of the
meeting at which the Ordinance was adopted, as outlined in the Clerk’s
Certificate. Please bear in mind that, in connection with the adoption of the Ordinance,
N.C.G.S. §160A-75 requires the affirmative vote of two-thirds of all members of the
Municipality’s governing body for adoption on the date the Ordinance is introduced. The
Clerk’s Certificate (Item No. 6 above) has been drafted assuming the adoption of the
Ordinance at one, regular meeting of the governing body of the Municipality. If more
than one meeting is needed, or a special meeting is called, for the adoption of the
Ordinance, please contact the undersigned and we will revise the Clerk’s Certificate.

3.  Complete the Clerk’s Certificate and attach the Ordinance, the minutes of the meeting at
which the Ordinance was adopted and all other documents required therein to be attached
to the Certificate and return it to the undersigned with the enclosed cover letter (Item No.
8 above), together with the documents referred to in the following Item No. 4, utilizing
the enclosed return Federal Express label (Item No. 9 above).

4.  Return to the undersigned two (2) fully executed copies of the Amended and Restated
FRPSA, retaining the remaining executed copy for the Municipality.

Please note that at least two (2) signatures and an impression of the Municipality’s Seal are
required to fully execute the foregoing Amended and Restated FRPSA. If the Charter of the
Municipality requires an additional endorsement by the Municipality’s Attorney, please ensure the
endorsements included therein by the undersigned are appropriate.

5. Ensure your Attorney places the Attorney’s Opinion (Item No. 7 above) on his or her
letterhead and forwards it to the undersigned, or alternatively, provides a copy of the
Attorney’s Opinion (on his or her letterhead) to the Clerk for inclusion in the return
package utilizing the enclosed return Federal Express label (Item No. 9 above).
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CLERK’S CERTIFICATE

The Clerk’s Certificate is a critical document. Note that we have attached to the Clerk’s Certificate
what we believe is the Charter of the Municipality, including any charter amendments since the
date of the last Clerk’s Certificate executed by the Municipality in 2015. Please review the Clerk’s
Certificate with your Attorney to ensure that the references are complete and accurate and, if
necessary, add such additional information and documents as are necessary to make the
certification set forth in Section 11 of the Clerk’s Certificate (Item No. 6 above) complete and
accurate. We also ask that you send us an advance copy of any rules, laws or ordinances that you
intend to attach to the Clerk’s Certificate; doing so will afford us the opportunity to review that
information in advance of receiving the Clerk’s Certificate and help us ensure that this process is
completed as efficiently as possible. Please contact the undersigned as soon as practicable if there
are any laws or ordinances relating to the Charter that are pending before or have been passed by
the North Carolina Legislature in 2023.

Additionally, if the Charter of the Municipality contains a specific notice requirement with respect
to the adoption of the Ordinance, we have attempted to reference such requirement in the Clerk’s
Certificate. Please review the Clerk’s Certificate carefully to determine whether or not such is the
case for the Municipality. If so, please take such actions as are necessary to publish and/or post
the appropriate notice(s) and provide the undersigned with copies of the notice(s) and newspaper
affidavits of publication. A draft newspaper affidavit is enclosed in your materials should this
notice requirement apply to your Municipality.

RETURN OF EXECUTED DOCUMENTS

We respectfully request that you return the below documents to the undersigned as soon as
practicable after the Ordinance is adopted via electronic mail (sdavis@poynerspruill.com) and
FedEx, using the return prepaid Federal Express label enclosed in the mail out package:

1. Clerk’s Return Letter

2. Two (2) executed copies of the Amended and Restated FRPSA bearing the seal of
the Municipality

Clerk’s Certificate

Ordinance

Minutes of the meeting at which the Ordinance was adopted

Charter Amendments, if any

Attorney’s Opinion

S B

Prompt receipt of the above documents will help us stay on schedule and deal with any issues that
may arise prior to Closing as expeditiously as possible.

Your assistance in this matter, as outlined above, is truly appreciated. Please do not hesitate to
call me (252.972.7113) or my colleague, Mike Colo (252.972.7105), if you have questions. We
look forward to working with you to the end that the transactions proposed by Power Agency can
be completed successfully and thank you in advance for your assistance in connection therewith.
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Yours very truly,

Yy - (o

Sydney P. Davis
Associate

cc: Montre Freeman, City Manager (via email w/o enclosures)
William Morgan, City Attorney (via email w/o enclosures)
Kathy Moyer (via email w/o enclosures)
Jay Morrison (via email w/o enclosures)

Enclosures




